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U.S. Customs Service 


Treasury Decisions 


(T.D. 87-119) 


APPROVAL OF PETROSPECT TO GAUGE IMPORTED 
PETROLEUM AND PETROLEUM PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of approval. 

SUMMARY: Pursuant to § 151.13, Customs Regulations (19 CFR 
151.13), Petrospect, Inc., 1002 Third Avenue, Honolulu, Hawaii 
96816, has applied to Customs for approval to gauge imported petro- 
leum and petroleum products. Customs has determined that Petros- 
pect meets all of the requirements for approval. 

Accordingly, Petrospect, Inc., is hereby approved to gauge import- 
ed petroleum and petroleum products in the Honolulu Customs 
District. 

EFFECTIVE DATE: September 1, 1987. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Office 
of Technical Services, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: September 24, 1987. 
Rocer J. CRAIN, 
Chief, Technical Branch, 
Office of Technical Services. 


[Published in the Federal Register, October 1, 1987 (52 FR 36860)] 


(T.D. 87-120) 


APPROVAL OF WILLIAM R. VADEN TO GAUGE IMPORTED 
PETROLEUM AND PETROLEUM PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of approval. 
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SUMMARY: Pursuant to (§ 151.13, Customs Regulations (19 CFR 
151.13), William R. Vaden, d/b/a VIP Cargo Surveys Services, 3105 
Leopard Street, No. 4, Corpus Christi, Texas 78408, has applied to 
Customs for approval to gauge imported petroleum and petroleum 
products. Customs has determined that Mr. Vaden meets all of the 
requirements for approval. 

Accordingly, William R. Vadan, d/b/a VIP Cargo Surveys 
Services, is hereby approved to gauge imported petroleum and pe- 
troleum products in the Houston Customs District. 


EFFECTIVE DATE: September 21, 1987. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Office 
of Technical Services, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: September 24, 1987. 
Rocer J. Craln, 
Chief, Technical Branch, 
Office of Technical Services. 


[Published in the Federal Register, October 1, 1987 (52 FR 36860)] 


(T.D. 87-121) 


APPROVAL OF SEATRAN, INC., TO GAUGE IMPORTED 
PETROLEUM AND PETROLEUM PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of approval. 


SUMMARY: Pursuant to § 151.13, Customs Regulations (19 CFR 
151.13), Seatran, Inc., 3701 Kirby, Suite 734, Houston, Texas 77098, 
notified Customs that it had assumed the gauging services of Global 
Consultants, Inc., a commercial gauger approved by Customs on 
April 16, 1984, under T.D. 84-87. Seatran then applied to Customs 
for approval to gauge imported petroleum and petroleum products 
in its own right. Customs has determined that Seatran, Inc., meets 
all of the requirements for approval. 

Accordingly, Seatran, Inc., is hereby approved to gauge imported 
petroleum and petroleum products in the Houston Customs District. 


EFFECTIVE DATE: September 1, 1987. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Office 
of Technical Services, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229 (202-566-2446). 
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Dated: September 24, 1987. 
Rocer J. Crain, 
Chief, Technical Branch, 
Office of Technical Services. 


[Published in the Federal Register, October 1, 1987 (52 FR 36860)] 


(T.D. 87-122) 


CONCELLATION OF APPROVAL OF GLOBAL CONSULTANTS, 
INC., TO GAUGE IMPORTED PETROLEUM AND PETROLE- 
UM PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of cancellation of approval. 


SUMMARY: Pursuant to (§ 151.13, Customs Regulations (19 CFR 
151.13), Global Consultants, Inc., a commercial gauger approved by 
Customs on April 16, 1984, under T.D. 84-87, notified Customs that 
it had transferred its gauging business to Seatran, Inc., of Houston, 
and requested cancellation of its own Customs gauger approval. Ac- 
cordingly, the Customs approval of Global Consultants to gauge im- 
ported petroleum and petroleum products is hereby cancelled with- 
out prejudice. 


EFFECTIVE DATE: September 1, 1987. 
FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Office 


of Technical Services, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: September 24, 1987. 


Rocer J. Cran, 
Chief, Technical Branch, 
Office of Technical Services. 


[Published in the Federal Register, October 1, 1987 (52 FR 36860)] 
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19 CFR Part 101 
(T.D. 87-123) 


CONSOLIDATION OF CLEVELAND AND AKRON, OHIO, 
PORTS OF ENTRY; DESIGNATION OF AKRON, OHIO, AS A 
CUSTOMS STATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document consolidates the ports of entry of Cleve- 
land and Akron, Ohio, and designates Akron as a Customs station. 
The consolidated port will be known as the Cleveland port of entry 
and be within the Cleveland District. The Akron Station will be su- 
pervised by the Cleveland Port. These changes will allow more effi- 
cient use of Customs personnel, facilities, and resources. This will 
be accomplished by transferring the administrative functions of the 
Akron Port to the Cleveland District Office, and by eliminating 
some positions from the Akron Port. The consolidated port bounua- 
ries consist of the total area within the existing boundaries of both 
ports. 


EFFECTIVE DATE: November 2, 1987. 


FOR FURTHER INFORMATION CONTACT: Bernie Harris, Office 
of Inspection and Control (202-566-9425) 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public, Customs published a notice in 
the Federal Register on January 14, 1987 (52 FR 1470), requesting 
public comment on a proposal to amend §§ 101.3 and 101.4, Customs 
Regulations (19 CFR 101.3, 101.4), by consolidating the ports of en- 
try of Cleveland and Akron, Ohio, and by designating Akron as a 
Customs station. 

As explained in the notice, the proposal would permit relocation 
of the Akron Port administrative functions to the Cleveland District 
Office. The current Akron Port offices are located less than one 
hour’s drive from the Cleveland District Office. The administrative 
staff at Akron is not currently fully utilized because of limited 
workload volume. The consolidated port boundary will consist of the 
total area within the existing boundaries of both ports. The Cleve- 
land Port consists of all of Cuyahoga County, Ohio. The Akron Port 
consists of all of Summit County, Ohio, and Lake Township in Stark 
County, Ohio. The port consolidation will result in savings of ap- 
proximately $110,000 per year. 
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The staffing at the Akron Station will consist of two Customs in- 
spectors, the same number currently assigned to the port. The posi- 
tions of Port Director, Customs Aid, and Clerk Typist, will be elimi- 
nated. Elimination of these positions will have no immediate impact 
on any identifiable segment of the public; it is merely an adminis- 
trative reorganization. Entry releases and entry summaries can still 
be filed at Akron. 


Discussion OF COMMENTS 


The primary concern raised in the few comments received in re- 
sponse to the notice was that the level of Customs service provided 
to the Akron area would decrease. 

Customs does not agree with this prediction. The Akron workload 
does not currently justify the size of the assigned staff. Two inspec- 
tors will be able to provide an adequate level of service at this time. 
If the workload significantly increases, the staffing level can be 
increased. 

Several commenters noted that the actions being considered 
might hurt Akron’s chances in its efforts to obtain a Foreign Trade 
Zone (FTZ). Also, it was feared the effect of adopting the proposal 
would generally hurt the reputation of Akron as a business center. 

Customs does not believe the consolidation of Akron into the 
Cleveland Port will hinder Akron’s chances of obtaining an FTZ. As 
for any damage to Akron’s reputation in the business community, 
that is a subjective assessment over which Customs has no control. 
On Customs behalf, it can be stated that the actions being accom- 
plished by this document in no way reflect any belief on Customs 
part that Akron is somehow undeserving of a singular port. Cus- 
toms is merely making administrative changes to its field organiza- 
tion that will save the Federal government money and resources 
while leading to no decrease in Customs services to the Akron area. 

Finally, in response to several comments, it is noted that no addi- 
tional fees for services to importers at Akron will result from Ak- 
ron’s designation as a station. 


DETERMINATION 


After carefully analyzing the comments received, and further 
consideration of the matter, it has been determined to adopt the 
changes to the Customs field organization as proposed. The Cleve- 
land port of entry consisting of all of Cuyahoga County, Ohio, and 
the Akron port of entry consisting of all of Summit County, Ohio, 
and Lake Township in Stark County, Ohio, are consolidated. Akron, 
Ohio, is designated as a Customs station. 


EXECUTIVE ORDER 12291 AND REGULATORY FLExipiLiry Act 


Because this document relates to agency organization it is not 
subject to E.O. 12291. Accordingly, a regulatory impact analysis and 
the review prescribed by that E.O. are not required. Similarly, this 
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document is not subject to the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.). 

Customs routinely makes adjustments to its field organization 
throughout the U.S. to accommodate the volume of Customs-related 
activity in various parts of the country. Although this amendment 
may have a limited effect upon some small entities in the areas af- 
fected, it is not expected to be significant because adjusting the field 
organization in other areas has not had a significant economic im- 
pact upon a substantial number of small entities to the extent con- 
templated by the Act. Nor is it expected to impose, or otherwise 
cause, a significant increase in the reporting, recordkeeping or oth- 
er compliance burdens on a substantial number of small entities. 


AUTHORITY 


These changes are made under the authority vested in the Presi- 
dent by § 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by E.O. 
No. 10289, September 17, 1951 (38 CFR 1949-1953 Comp. Ch. II), and 
pursuant to authority provided by Treasury Department Order No. 
101-5, dated February 17, 1987 (52 FR 6282). 


DraFTING INFORMATION 
The principal author of this document was John E. Doyle, Regula- 


tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other offices participated in 
its development. 


List or SuBJEcts IN 19 CFR Part 101 


Customs duties inspection, Imports, Organization and functions 
(Government agencies). 


AMENDMENTS TO THE REGULATIONS 
PART 101—GENERAL PROVISIONS 


1. The authority citation for Part 101, Customs Regulations (19 
CFR Part 101), continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 1, 66, 1202 (Gen. Hdnote. 11), 
1624, Reorganization Plan 1 of 1965; 3 CFR 1965 Supp. 


2. To reflect the consolidation, the list of Customs regions, dis- 
tricts, and ports of entry in §101.3(b) is amended by removing 
“77-232” from the “CLEVELAND, OHIO” listing in the ‘Ports of 
entry” column in the Cleveland, Ohio, Customs district of the North 
Central Region, and inserting, in its place “87-123. 

3. Section 101.3(b) is further amended by removing the listing, 
“Akron, Ohio, E.O. 4597, Feb. 25, 1927, including the territory de- 
scribed in T.D. 77-732.” from the “Ports of entry” column in the 
Cleveland, Ohio, Cutoms District of the North Central Region. 
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4. To reflect the designation of Akron, Ohio, as a Customs sta- 
tion, the list of Customs stations in § 101.4(c) is amended by in- 
serting, in appropriate alphabetical order, in the listings for “Cleve- 
land, Ohio” under the “District” column, “Akron, Ohio” in the col- 
umn headed ‘Customs stations’, and on the same line, ‘Cleveland, 
Ohio.” in the column headed “Port of entry having supervision”. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: September 17, 1987. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 1, 1987 (52 FR 36757)] 


19 CFR Part 113 
(T.D. 87-124) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO CAR- 
RIER LIABILITIES FOR UNLAWFUL LADING, EXPORTA- 
TION OR _ DISPOSITION OF EXPORT-CONTROLLED 
MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide for the assessment of liquidated damages under the interna- 
tional carrier’s bond for unlawfully lading, exporting, or disposing 
of merchandise which is subject to the export control laws. Under 
the new bond provision, Customs would demand the redelivery of 
merchandise which has been seized or detained for violations of ex- 
port control laws. Customs would also demand the redelivery of 
merchandise where reasonable cause exists to believe it was export- 
ed in violation of the export control laws, but which is still in the 
carrier’s possession on the date of the demand for redelivery. Fail- 
ure to comply with these demands would result in the assessment of 
liquidated damages in an amount equal to three times the value of 
the merchandise that is not redelivered. This amendment is neces- 
sary for more effective enforcement of the export control laws. 


EFFECTIVE DATE: November 4, 1987. 


FOR FURTHER INFORMATION CONTACT: Susan Terranova, En- 
try Procedures and Penalties Division (202-566-8317), or for bond 
information, William Lawlor, Carriers Drawback and Bonds Divi- 
sion (202-566-5856). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Export Administration regulations contained in title 15, Code 
of Federal Regulations, Parts 368 through 399 (15 CFR Parts 
368-399), and the International Traffic in Arms Regulations found 
in title 22, Code of Federal Regulations, Parts 120 through 130 (22 
CFR Parts 120-130), provide for sanctions in the event that export- 
controlled merchandise is exported or attempted to be exported 
without a valid license issued by either the Department of Com- 
merce or the Department of State. Among these sanctions are the 
issuance of monetary penalties against those responsible for the il- 
legal attempted or completed exportation, seizure and forfeiture of 
the merchandise involved, and subsequent denial of export privi- 
leges. In addition, title 22, United States Code, § 401 (22 U.S.C. 401), 
provides for the seizure and detention of any vessel, vehicle or air- 
craft which has been or is being used in exporting or attempting to 
export munitions of war or other export-controlled merchandise. Al- 
so, title 18, United States Code, § 549 (18 U.S.C. 549), provides for 
criminal penalties for unlawfully removing any merchandise from 
Customs custody. 

Customs has been delegated the authority to enforce the Export 
Administration Regulations and the International Traffic in Arms 
Regulations pursuant to 15 CFR 386.8 and 22 CFR 127.4, respective- 
ly. Under this authority Customs may demand, pursuant to 15 CFR 
386.9, the redelivery or retention of merchandise which is known or 
suspected to be in violation of the export control regulations. 

Customs also has the authority to enforce the export control regu- 
lations by virtue of the authority granted the Secretary of the 
Treasury, pursuant to 22 U.S.C. 401, to seize and forfeit illegal ex- 
portations of war materials and other articles, as well as the con- 
veyances used to export the articles. Also, under § 113 of the Export 
Administration Amendments Act of 1985 (Pub. L. 99-64), effective 
July 12, 1985, Customs was given additional authority to enforce 
the export control regulations. 

Customs has been enforcing the export control laws and regula- 
tions under its Operation Exodus program. During the past two 
years, however, Customs has become aware that some carriers are 
exporting detained or seized merchandise, despite the presence of 
warning labels on the merchandise indicating that it is under Cus- 
toms seizure or detention, and despite notification to the carrier 
management of the detention or seizure. There have also been in- 
stance where carriers have not complied with Customs demand to 
redeliver or retain already exported merchandise subsequently 
found or suspected to be in violation of the export control laws, even 
though it is still in the carrier’s possession. 

Although the carriers’ action may subject the conveyance to sei- 
zure and forfeiture under 22 U.S.C. 401 for its use in the illegal ex- 
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portation, Customs views this as a drastic remedy which would en- 
tail much time and resources expended in effecting the seizure. In- 
stead, it is believed that seeking liquidated damages under the 
international carrier’s bond for exportations in violation of the ex- 
port control laws would be more expeditious, effective, and less of a 
drain upon Customs resources. Also, this sanction is within Customs 
control and can be used for every transgression, whereas a seizure 
action would require the U.S. Attorney to institute legal proceed- 
ings, which is very time-consuming. 

The provisions of the international carrier’s bond are contained 
in § 113.64, Customs Regulations (19 CFR 113.64). In § 113.64, how- 
ever, there is no existing provision setting forth liquidated damages 
for illegal exportations of export-controlled merchandise. Customs 
has the authority to enact such a provision by virtue of § 623(a), 
Tariff Act of 1930, as amended (19 U.S.C. 1623(a)), which provides 
that “In any case in which bond or other security is not specifically 
required by law, the Secretary of the Treasury may by regulation or 
specific instruction require, or authorize customs officers to require, 
such bonds or other security as he, or they, may deem necessary for 
the protection of the revenue or to assure compliance with any pro- 
vision of law, regulation, or instruction which the Secretary of the 
Treasury or the Customs Service may be authorized to enforce.” 
Pursuant to 15 CFR 386.8 and 22 CFR 127.4, Customs is authorized 
to enforce the export control laws and regulations. Under the au- 
thority of 19 U.S.C. 1623(a), Customs may therefore require a bond 
to assure compliance with these laws and regulations. 

In response to this situation Customs published a notice in the 
Federal Register on May 22, 1986 (51 FR 18801), proposing to 
amend Part 113, Customs Regulations (19 CFR Part 113), by adding 
a provision to the international carrier’s bond that would provide 
for the assessment of liquidated damages for illegal exportations 
under the export control laws. This would be accomplished by add- 
ing a paragraph to § 113.64 that would require the carrier to rede- 
liver to Customs, within 30 days after a demand for redelivery: (1) 
illegally disposed of, laded or exported merchandise that has been 
placed under seizure or detention; and/or (2) merchandise which 
has been exported and is subsequently found or suspected to be in 
violation of the export control laws, but which is still in the carri- 
er’s possession. Under the proposal, demand for redelivery would be 
made within 20 days of Customs discovery of the unlawful or sus- 
pected unlawful disposition or exportation. Any demand under this 
proposed paragraph would specify the terms and conditions of com- 
pliance. If the carrier fails to comply with the redelivery notice, it 
would be liable for liquidated damages in an amount equal to three 
times the value of the merchandise that is not redelivered. 
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DISCUSSION OF COMMENTS 


A discussion of the comments received in response to the proposal 
follows: 


Comment 


A demand for redelivery issued 20 days after discovery of export 
control law violations would be received by the carrier after the 
merchandise had left its possession. Also, the carrier would have 
difficulty redelivering merchandise within 30 days because of dis- 
tances to be covered or possibly because of conflicting laws in a for- 
eign country. 

Response 

We agree that the 20-day period in which Customs would notify 
the carrier to redeliver the merchandise is too long and could result 
in notification to the carrier after the merchandise has been re- 
leased into the foreign commerce. The final rule has been modified 
to allow only a 10-day period in which Customs must issue the de- 
mand for redelivery. This 10-day period is necessary for Customs to 
investigate the matter to determine whether an export violation 
has occurred and that a notice of redelivery should be issued. 

With respect to the comments opposing the 30-day redelivery pe- 
riod as insufficient to allow for the redelivery in many cases, we 
note that, as in other violations in which redelivery is ordered, the 
district director may grant an extension of the redelivery period up- 
on the petitioner’s request if warranted. In most cases, however, we 
believe the 30-day period is sufficient to allow for redelivery. 

As to the comments noting that in certain cases timely redelivery 
may not be possible due to foreign or international laws which pre- 
vent the removal of the merchandise from the carrier or from the 
foreign jurisdiction, we note that in this situation the petitioner 
would have to satisfy Customs that the failure to redeliver was be- 
yond its control. This would be a factor Customs would consider in 
deciding whether to grant relief from a liquidated damages claim. 


Comment 


Allowing Customs to order redelivery of merchandise that “may 
have been” exported in violation of export control laws is too leni- 
ent a standard and may result in redelivery of merchandise export- 
ed legally. 


Response 


Because of these comments, proposed § 113.64(e)(2) has been modi- 
fied to make the basis of a demand for redelivery a reasonable 
.cause to believe that the export control laws have been violated. 
That will clarify the limits of Customs authority and will bring the 
regulation into conformity with 15 CFR 386.9(b) and with general 
customs law. 
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Comment 
This proposal would impose burdens on carriers without statutory 
authority. 


Response 

We disagree. As stated in the preamble to this document, 19 
U.S.C. 1623(a) provides that “In any case in which bond or other se- 
curity is not specifically required by law, the Secretary of the Treas- 
ury may by regulation, or specific instruction require, or authorize 
customs officers to require, such bonds or other security as he, or 
they, may deem necessary for the protection of the revenue or to as- 
sure compliance with any provision of law, regulation, or instruc- 
tion which the Secretary of the Treasury or the Customs Service 
may be authorized to enforce.” The Secretary of the Treasury and 
Customs have been authorized to enforce the export control laws 
and regulations pursuant to 22 U.S.C. 401. Included among the Ex- 
port Administration Regulations which Customs is authorized to en- 
force is 15 CFR 386.9, which provides for the return or unloading 
and holding of merchandise where there is reasonable ground to be- 
lieve that a violation has occurred or will occur. Customs may 
therefore institute a bonding program to assure compliance with 
this regulation as well as to protect its forfeiture under 22 U.S.C. 
401. 


Comment 
This amendment is unnecessary because illegal exportation of ex- 


port-controlled merchandise is not a problem. If the problem does 
exist, it is because Customs allows seized merchandise to remain on 
the carrier’s premises. 


Response 

Customs officers have determined that the problem is prevalent 
among air carriers in the New York and Los Angeles areas and that 
instances have occurred at other ports. The frequency of occur- 
rences is apparently increasing. 

Merchandise is left at the carrier’s premises to avoid the costs 
and delay that removing it to Customs seizure facilities would en- 
tail. Seized export-controlled merchandise is frequently released up- 
on the obtaining of a proper license and payment of an amount de- 
manded in mitigation of the forfeiture. Movement of the merchan- 
dise after release is both easier and quicker if the merchandise has 
not been removed to a Customs seizure facility. The costs of the sei- 
zure to the shipper are also likely to be less. 


Comment 

Requiring a carrier to redeliver merchandise will force it to use 
space on its conveyance that otherwise could have been used to 
transport something for a paying customer. This lost business 
amounts to an unconstitutional taking of property from the carrier 
without compensation. This is particularly onerous where there 
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may be no fault on the carrier’s part for the export control law 
violation. 


Response 


Loss of profits which may result.from a carrier using space on a 
conveyance to redeliver merchandise is not a “taking of property” 
as that term is used in constitutional law. (See Briggs & Stratton 
Corp. v. Baldrige, 539 F. Supp. 1307 (1982), where a taking argu- 
ment under the Export Administration Act was rejected by the 
court on the grounds that a loss of profits unaccompanied by any 
physical restriction on property is not a taking). Assuming arguen- 
do that expectation of profits from the operation of a conveyance is 
property, requiring a carrier to redeliver merchandise is not a tak- 
ing of that property. As to the argument that requiring a carrier to 
redeliver merchandise is unfair when the carrier is not at fault, 
Customs cannot allow any party to an export control law violation 
to relieve itself of liability by claiming it was not its responsibility 
to see that laws were upheld. To accept such a claim would make 
enforcement impossible. Carriers can conduct their business rela- 
tionships in such a way as to reduce the chance of participating in 
an export control law violation, and we do not believe it is unfair to 
expect them to do so. 


Comment 


The proposed rule should not be aimed at carriers because it is 
not the carrier that is responsible for obtaining export licensing or 
for giving an accurate shipper’s export declaration. 


Response 


We do not believe that export control laws are confined to regu- 
lating the shipper. Carriers are also subject to the statutory and 
regulatory schemes in place; i.e.: 22 U.S.C. 401 which provides for 
the forfeiture of transporting conveyances and 15 CFR § 386.8 
which provides for the search, seizure and unloading of conveyances 
and for the return by the carrier of shipments that have been ex- 
ported despite notice that an inspection is to be made. Likewise, 15 
CFR 386.9 provides for the redelivery of merchandise by an export- 
ing carrier or any person in possession or control of the merchan- 
dise when there exist reasonable grounds to believe that a violation 
of the Export Administration Regulations has occurred or will oc- 
cur. These provisions are not gratuitous. Carriers are as legitimate 
a target of export control enforcement as shippers of the 
merchandise. 


Comment 


Carriers may not be adequately warned of seized merchandise if 
notice of the seizure is limited to labels on the, merchandise. 
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Response 


In addition to placing seizure labels on the violative merchandise, 
Customs notifies the carrier management that the merchandise is 
under seizure and may not be removed from the carrier. This notifi- 
cation is most often telephonic, given the fact that time is of the es- 
sence in many of these cases since the carrier may depart at any 
point. We believe that the notification provided the carriers is 
appropriate. 

It also should be noted that the notification to the carrier provid- 
ed by Customs is, in most cases, in addition to the notification the 
carrier receives from the exporter of record. Customs notifies the 
carrier as an added precaution against its removal of the merchan- 
dise under seizure or detention. Thus, in most cases the carrier re- 
ceives ample notification of the seizure or detention. 


Comment 


The liquidated damages provision is in essence a penalty and 
should be treated as such. The primary function of a customs bond 
is to protect the revenue, and liquidated damages serve no punitive 
or deterrent effect. Also, there are other Customs Regulations avail- 
able for amendment to correct any perceived problems with viola- 
tions of export control laws. 


Response 


We disagree that the liquidated damages provision in the carri- 
er’s bond is in essence a penalty and that liquidated damages are in- 
tended to protect the revenue only, rather than serving a deterrent 
effect. The carrier’s bond is a contract between the carrier and Cus- 
toms. As with any other contract, damages will result for any viola- 
tion of the contract. The damages set under the contract are 
designed to both ensure compliance with its terms and to compen- 
sate the aggrieved party for any violation. The amendment to the 
carrier’s bond providing for liquidated damages for violations con- 
cerning export-controlled merchandise accomplishes both of these 
objectives. 

We also disagree with the comment that it would be more appro- 
priate to amend Parts 4, 18 and 113, Customs Regulations, rather 
than the carrier’s bond, to ensure the carrier’s compliance with the 
export control laws. It is administratively easier for Customs to 
have the new liquidated damages provision in one place—the 
bond—rather than to amend different Customs Regulations to pro- 
vide for the same thing. Also, having the provision in the bond itself 
would enhance enforcement efforts since it makes compliance with 
the export control regulations by the carrier a condition of the bond 
and therefore enforceable under the bond contract without having 
to resort to Customs or other agencies’ regulations. Furthermore, it 
should be noted that Parts 4 and 18, Customs Regulations, for the 
most part concern importations into the U.S. It would be confusing 
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to include this one provision dealing with exportations in these 
regulations. 

Amending the international carrier’s bond is also easier for the 
carriers since, to understand their obligations with respect to ex- 
port-controlled merchandise, they would have to refer only to the 
provisions of their own bond, rather than to an agency’s 
regulations. 


Comment 


Liquidated damages in an amount three times the value of the 
merchandise not redelivered is excessive. Damages should be as- 
sessed in an amount based on what the carrier receives in payment 
for transporting the merchandise. Also, the amendment should pro- 
vide for mitigation. 


Response 


The purpose of liquidated damages under customs bonds is to rec- 
ompense the Government for the damage it has suffered through 
failures to meet the obligations of the bonds. The measure of liqui- 
dated damages to be assessed for a failure to redeliver export-con- 
trolled merchandise is the damage suffered by the Government and 
not the interest of the carrier in the cargo or the fault behind the 
failure to redeliver. We find that three times the value of merchan- 
dise not returned is not excessive for the damage that the Govern- 
ment would suffer to its export control program by a failure to 
redeliver. 

Inasmuch as 19 U.S.C. 1623 allows for the cancellation of charges 
against a bond caused by breach of a condition upon payment of a 
lesser sum deemed sufficient, it is not necessary to provide for miti- 
gation in the rule. It is to be expected that guidelines will be formu- 
lated and implemented for these liquidated damages as they have 
been for other liquidated damages provisions. 

After careful analysis of all the comments and further review of 
the matter, it has been decided to adopt the proposal with the modi- 
fications discussed. This amendment is necessary for more effective 
enforcement of the export control laws. 


REGULATORY FLEXIBILiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the amendment will not have a 
significant economic impact on a substantial number of small enti- 
ties. Accordingly, the amendment is not subject to the regulatory 
analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE OrDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 
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DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions Control Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

List oF SuBJECTS IN 19 CFR Part 113 


Carriers, Exports, Bonds. 


AMENDMENT TO THE REGULATIONS 
Part 113, Customs Regulations (19 CFR Part 113), is amended as 
set forth below. 
PART 113—CUSTOMS BONDS 


1. The authority citation for Part 113 would continue to read as 
follows: 


Authority: 19 U.S.C. 66, 1623, 1624. Subpart E also issued under 19 
U.S.C. 1484. 


2. Section 113.64 is amended by adding a new paragraph (e) to 
read as follows: 


§ 113.64 International Carrier Bond Conditions. 


* * * * * * * 


(e) Unlawful Disposition. (1) Principal agrees that it will not al- 


low seized or detained merchandise, marked with warning labels of 
the fact of seizure or detention, to be placed on board a vessel, vehi- 
cle, or aircraft for exportation or to be otherwise disposed of with- 
out written permission from Customs, and that if it fails to prevent 
such placement or other disposition, it will redeliver the merchan- 
dise to Customs within 30 days, upon demand made within 10 days 
of Customs discovery of the unlawful placement or other 
disposition. 

(2) Principal agrees that it will act, in regard to merchandise in 
its possession on the date the redelivery demand is issued, in ac- 
cordance with any Customs demand for redelivery made within 10 
days of Customs discovery that there is reasonable cause to believe 
that the merchandise was exported in violation of the export con- 
trol laws. 

(3) Obligors agree that if the principal defaults in either of these 
obligations, they will pay, as liquidated damages, an amount equal 
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to three times the value of the merchandise which was not 
redelivered. 
WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: September 17, 1987. 
Joun P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 1, 1987 (52 FR 37132)] 





U.S. Customs Service 
Proposed Rulemakings 


19 CFR Part 6 


PROPOSED CUSTOMS REGULATIONS AMENDMENT 
DESIGNATING NEW HANOVER COUNTY AIRPORT, WIL- 
MINGTON, NORTH CAROLINA FOR PRIVATE AIRCRAFT 
REPORTING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document announces a proposal to amend the 
Customs Regulations by adding New Hanover County Airport, Wik 
mington, North Carolina, to the list of designated airports at which 
private aircraft arriving in the U.S. from the southern portion of 
the Western Hemisphere via the U.S./Mexican border, or via the 
Atlantic, Pacific or Gulf of Mexico coasts, must land for Customs in- 
spection. This proposal is made to help relieve congested air traffic 
over southern Florida; a condition which makes it difficult to effec- 
tively conduct Customs private aircraft enforcement program. Pub- 
lic comments are invited on the proposal for consideration before a 
final decision is reached on this matter. 


DATE: Comments must be received on or before November 30, 
1987. 


ADDRESS: Comments (preferably in triplicate) should be submitted 
to and may be inspected at the Regulations Control Branch, Room 
2324, Customs Service Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Glenn Ross, Office of 
Inspection and Control (202-566-5607). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs efforts to combat the problem of drug smug- 
gling by air, in 1975 the Customs Regulations were amended to add 
a new §6.14 (19 CFR 6.14), that provides in part that private air- 
craft arriving in the U.S. via the U.S./Mexican border must provide 
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a notice of intended arrival with Customs (T.D. 75-201; 40 FR 
33203). The section further provides that these private aircraft 
must land at any one of the designated airports near the U.S./Mexi- 
can border. The purpose of this regulation was to provide Customs 
with increased enforcement efficiency by providing tight control 
over air traffic arriving from the direction of countries that are ma- 
jor sources of illegal drugs destined for the U.S. 

In our diligence to fight the national epidemic of illegal drugs, 
Customs has amended § 6.14, Customs Regulations, several times 
since 1975. Amendments have included extending coverage to pri- 
vate aircraft arriving via the Pacific, Gulf of Mexico, or Atlantic 
coasts (T.D. 83-192; 48 FR 41381); expanding coverage by modifying 
the definition of private aircraft (T.D. 84-236; 49 46885); extending 
the coverage to include some flights arriving from Puerto Rico and 
all flights arriving from the U.S. Virgin Islands, increasing from 15 
minutes to one hour the minimum time required for notice to be 
given prior to penetrating U.S. air space, and requiring aircraft 
seeking exemption from landing requirements to be equipped with 
functioning transponders (T.D. 86-72; 51 FR 11004); and removing 
San Diego International Airport (Lindbergh Field) from the list of 
designated airports in §6.14 because Lindbergh Field’s distance 
from the U.S./Mexican border was permitting smugglers to operate 
in the area (T.D. 86-146; 51 FR 27836). 

Most recently, Customs amended § 6.14(f) concerning the over- 
flight exemption program for private aircraft. If exempted, private 
aircraft arriving in the U.S. from foreign countries in the Western 
Hemisphere south of the U.S. may overfly a Customs designated 
airport along the southern U.S. border and proceed to another, typi- 
cally more interior, airport where Customs inspectional services are 
available. The amendments allowed for continuing the overflight 
program but with more stringent application procedures, and new 
restrictions on the actual conduct of overflights such as equipment 
necessary on the aircraft and minimum flying altitudes. These ac- 
tions were taken to facilitate radar tracking of aircraft using over- 
flight exemptions and thereby enhance narcotics enforcement ef- 
forts (T.D. 87-42; 52 FR 10047). 

Customs is now proposing to amend § 6.14(g), which lists designat- 
ed airports at which subject aircraft must land for Customs inspec- 
tion, by adding New Hanover County Airport, Wilmington, North 
Carolina, to that list. The congested air traffic presently experi- 
enced over southern Florida is making it difficult to effectively 
monitor the arrival of private aircraft using that airspace. If air- 
craft needing to land at a designated airport could fly to New Hano- 
ver it would lessen the congestion now plaguing more southern des- 
ignated airports. There is a direct trackable Federal Aviation Ad- 
ministration airway from the Caribbean into New Hanover which 
should make it a popular destination of pilots, as well as easing the 
burden on Customs of tracking arrivals from a known drug source 
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area. This proposed designation is a continuation of Customs recent 
efforts to improve our private aircraft enforcement program. 


COMMENTS 


Before making a determination on this matter, consideration will 
be given to any written comments timely submitted. Comments sub- 
mitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. to 4:30 p.m. at the Regulations Control Branch, 
Room 2324, Customs Service Headquarters, 1301 Constitution Ave- 
nue, N.W., Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


Because this proposal relates to the organization of Customs it is 
not a regulation or rule subject to E.O. 12291. 


REGULATORY FLExiBitiry Act 


It is certified that the provisions of the Regulatory Flexibility Act 
(“ACT”) relating to an initial and final regulatory flexibility analy- 
sis (5 U.S.C. 603, 604), are not applicable to this proposal because it 
will not have a significant economic impact on a substantial num- 
ber of small entities. Customs routinely makes adjustments to its 
field organization to accommodate the volume of Customs related 
activity throughout the country. Although the proposal may have a 
limited effect upon some small entities in the area affected, it is not 
expected to be significant because adjusting the Customs field orga- 
nization in other areas has not had a significant economic impact 
upon a substantial number of small entities to the extent contem- 
plated by the Act. Nor is it expected to impose, or otherwise cause, 
a significant increase in the reporting, recordkeeping, or other com- 
pliance burdens on a substantial number of small entities. 


List oF Suspects IN 19 CFR Part 6 
Customs duties and inspection, Imports, Air carriers, Aircraft, 
Airports. 
PROPOSED AMENDMENT 


It is proposed to amend Part 6, Customs Regulations (19 CFR 
Part 6), as set forth below. 


PART 6—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 6 would continue to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (Gen. Hdnote. 11), 1624; 
49 U.S.C. 1474, 1509. 
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2. It is proposed to amend § 6.14(g) by inserting, in appropriate 
alphabetical order, “Wilmington, N.C.” in the column headed “Lo- 
cation”, and on the same line, “New Hanover County Airport” in 
the column headed “Name”. 


DRAFTING INFORMATION 


The principal author of this document was John Doyle Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other offices participated in 
its development. 


MicHaEL H. Lane, 
Acting Commissioner of Customs. 
Approved: September 17, 1987. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 1, 1987 (52 FR 36788)] 


19 CFR Part 177 


TARIFF CLASSIFICATION OF WIRE ROPE WITH BECKET 
ATTACHMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed interpretive rule; solicitation of public 
comments. 


SUMMARY: Customs is reviewing its position regarding the tariff 
classification of certain imported wire rope with end attachments. 
The product in question is wire rope from one to five inches in di- 
ameter either in material lengths or in specific cut lengths, some- 
times in excess of 500 feet. The wire rope has end preparations, 
called beckets, on one or both ends. The beckets are used to facili- 
tate installation of wire rope into heavy machinery. Such products 
are now classified under the tariff provision for wire rope fitted 
with fittings or made up into articles. Customs is now of the opinion 
that the beckets are not “fittings” as that word is used in the Tariff 
Schedules, nor do they “fit” the rope, and the existence of beckets 
on one or both ends of wire rope does not dedicate that rope to a use 
or identify it as dedicated to a particular use. 

It is proposed to classify the product under the Tariff Schedule 
item number for wire rope not fitted with fittings and not made up 
into articles. If reclassified, the wire rope would be subject to a low- 
er rate of duty. However, it would also become subject to Voluntary 
Restraint Agreements on steel that the U.S. has with a number of 
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countries. This document invites comments for consideration before 
any final determination is made. 


DATE: Comments (preferably in triplicate) must be received on or 
before November 30, 1987. 


ADDRESS: Comments should be submitted to and may be inspected 
at the Regulations Control Branch, U.S. Customs Service, Room 
2324, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Classi- 
fication and Value Division (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs is reviewing its position regarding the tariff classifica- 
tion of certain imported wire rope from one to five inches in diame- 
ter either in material lengths or in specific cut lengths, sometimes 
in excess of 500 feet. The wire rope has end preparations, called 
beckets, on one or both ends. Beckets come in several configurations 
and are used to allow another rope to be attached to the wire rope 
so the wire rope may be installed in a piece of heavy machinery. 
The current tariff classification for such wire rope is under the tar- 
iff provision for “ropes * * * of wire * * * fitted with fittings, or 
made up into articles”, in item 642.20, Tariff Schedules of the Unit- 
ed States (19 U.S.C. 1202; TSUS). That classification carries a col- 
umn 1 rate of duty of 5.7% ad valorem, and is not subject to any 
Voluntary Restraint Agreement (VRA). VRA’s are steel arrange- 
ments negotiated between the U.S. Trade Representative on behalf 
of the U.S. and other countries, which dictate that basic steel prod- 
ucts from these other countries cannot be entered into the U.S. for 
consumption unless accompanied by a valid export certificate. 

Examples of that classification being applied to imports of wire 
rope include Customs Ruling 036046, November 1, 1974, holding 
that wire rope with a pad eye and becket loop attached to the pad 
eye was classifiable under item 642.20, TSUS, and Customs Ruling 
808452, March 23, 1984, holding that wire rope with becket loops 
attached was classifiable under the same tariff item number. 

Customs now believes that these rulings are wrong and should be 
revoked. The rationale leading to the decision to revoke these previ- 
ous rulings was articulated in a Customs Service Headquarters deci- 
sion on Application for Further Review of Protest No. 
2304—2-000108, dated April 23, 1984, to the District Director of Cus- 
toms, Laredo Texas (file no. 072959). In that instance, some 7-wire 
prestressed concrete strand with a chuck at each end had been clas- 
sified under item 642.11, TSUS, as “rope * * * of wire * * * not fit- 
ted with fittings and not made up into articles * * * other”. The 
protestant claimed the proper classification was under item 642.20, 
TSUS, because the chucks were “fittings” “fitted” on the strand. 
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In denying the protestant’s claim, it was stated that the chucks 
facilitate further processing of the strand but do not dedicate the 
strand to a specific use. In that sense, the strand was not “fitted” or 
made suitable for a particular purpose. Also, it was noted that in 
the heading to item 642.11 and 642.20, TSUS, the fittings men- 
tioned are of a class or kind of functional attachments, not tempo- 
rary, facilitating attachments like a chuck. 

The tariff classification Customs now believes should apply to the. 
wire rope in question is “rope * * * of wire * * * not fitted with fit- 
tings and not made up into articles”, in item 642.16, TSUS. That 
classification carries a column 1 rate of duty of 4% ad valorem, and 
is subject to VRA’s. Therefore, even though the proposed change in 
tariff classification, if adopted, would result in the assessment of a 
lower rate of duty, it would result in import restrictions on the 
quantity of wire rope which could be entered into the U.S. for 
consumption. 

In order to assist in our determination of this issue, Customs is 
requesting the views of the public on the proposed classification of 
the wire rope in item 642.16, TSUS, as opposed to classification in 
item 642.20, TSUS. If, after reviewing comments received in re- 
sponse to this notice, Customs decides to adopt this change in posi- 
tion, an effective date for the change must be determined. To assist 
in determining this date, written comments are also invited regard- 


ing an appropriate time frame within which the change in position 
should occur and reasons why such a time frame is appropriate. 


COMMENTS 


Before making any determination on this matter, Customs will 
consider any written comments timely submitted. Comments sub- 
mitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), between 9:00 a.m. and 4:30 p.m. on normal 
business days, at the Regulations Control Branch, Room 2324, U.S. 
Customs Service Headquarters, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was John Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 





U.S. CUSTOMS SERVICE 23 


toms Service. However, personnel from other offices participated in 
its development. 


MIcHaEL H. Lang, 
Acting Commissioner of Customs. 
Approved: September 16, 1987. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 1, 1987 (52 FR 36789)] 
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U.S. COURT OF INTERNATIONAL TRADE 


ANNOUNCEMENT 


Chief Judge Edward D. Re has announced the call of the 
Fourth Annual Judicial Conference of the United States 
Court of International Trade. The Conference is scheduled 
for Friday, October 30, 1987, in The Ballroom at Windows 
on the World, 106th Floor, One World Trade Center, New 
York, New York and will commence at 9:00 a.m. 

The theme of the Conference is “Challenges for the Bench 
and Bar in Perfecting the Rule of Law in Customs and In- 
ternational Trade Cases.” 

The Honorable Frank J. Guarini, a member of the Com- 
mittee on Ways and Means, Subcommittee on Trade, United 
States House of Representatives, is the Conference Lunch- 
eon Speaker. 

The Honorable Howard T. Markey, Chief Judge of the 
United States Court of Appeals for the Federal Circuit, will 
receive the Court’s Annual Award for his outstanding con- 
tributions to the administration of justice in international 
trade law. 

The Conference will be attended by the Judges of the 
United States Court of International Trade, officials from 
the International Trade Commission, the Customs Service, 
the Departments of Justice, Commerce, and Treasury; mem- 
bers of the Bar of the Court; and other distinguished guests. 

More than 400 lawyers, the largest single gathering in the 
United States of attorneys interested in the field of customs 
and international trade law, have participated in each of 
the past three Annual Judicial Conference. 

Lawyers and other interested persons are invited to at- 
tend. Since capacity is limited, early return of your registra- 
tion form is suggested. To facilitate final arrangements, it 
would be appreciated if your registration form is received on 
or before Friday, October 9, 1987. 

For further information, please write to: 


USCIT Judicial Conference 

c/o Office of the Clerk 

United States Court of International Trade 
One Federal Plaza 

New York, New York 10007 


Dated: September 22, 1987. 
JOSEPH E. LOMBARDI, 
Clerk of the Court. 
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